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REQUIRED CONTRACT CLAUSES  
DATED MAY 25, 2005 

 
 
 

The following are the required contract clauses pursuant to UCA 63-56-601 and Utah 
Administrative Code Rule R23-1-60.    
 
 
STANDARD CONSTRUCTION CONTRACTOR’S AGREEMENT: 
 
• • • 
 
ARTICLE  3.  TIME  OF  COMPLETION  AND  DELAY  REMEDY.  The Work shall be 
Substantially Complete within                      (         ) calendar days after the date of the Notice to 
Proceed.  Contractor agrees to pay liquidated damages in the amount of  $               per day for 
each day after expiration of the Contract Time until the Contractor achieves Substantial 
Completion in accordance with the Contract Documents, if Contractor's delay makes the damages 
applicable.  The provision for liquidated damages is: (a) to compensate the Owner for delay only; 
(b) is provided for herein because actual damages can not be readily ascertained at the time of 
execution of this Contractor's Agreement; (c) is not a penalty; and (d) shall not prevent the Owner 
from maintaining Claims for other non-delay damages, such as costs to complete or remedy 
defective Work. 
 
No action shall be maintained by the Contractor or Subcontractor at any tier, against the Owner for 
damages or other claims due to losses attributable to hindrances or delays from any cause 
whatsoever, including acts and omissions of the Owner or its officers, employees or agents, except 
as expressly provided in the General Conditions.  The Contractor may receive a written extension 
of time, signed by the Owner, in which to complete the Work under this Contractor's Agreement 
in accordance with the General Conditions. 
 
• • • 
 
ARTICLE  7.  ADDITIONAL  WORK.  It is understood and agreed by the parties hereto that no 
money will be paid to the Contractor for additional labor or materials furnished unless a new 
contract in writing or a Modification hereof in accordance with the General Conditions for such 
additional labor or materials has been executed.  The Owner specifically reserves the right to 
modify or amend this Contractor's Agreement and the total sum due hereunder either by enlarging 
or restricting the scope of the Work. 

STATE OF UTAH - DEPARTMENT OF ADMINISTRATIVE SERVICES 
 

Division of Facilities Construction and Management 
DFCM
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• • • 
 
ARTICLE  10.  SUSPENSION AND TERMINATION.  This Contractor's Agreement may be 
suspended or terminated in accordance with the General Conditions. 



DFCM CONTRACT CLAUSES 052505 3

DFCM GENERAL CONDITIONS: 
 
 
1.1 BASIC  DEFINITIONS. 
 
• • • 
 
 CHANGE  ORDER.  "Change Order" means a written instrument signed by the DFCM 
and Contractor, stating their agreement for changes of the Contract as specified on the required 
DFCM’s change order form. 
 
 CONSTRUCTION  CHANGE  DIRECTIVE.  A "Construction Change Directive" 
means a written order signed by the DFCM, directing a change in the Work and stating a proposed 
basis for adjustment, if any, in the Contract Sum or Contract Time, or both.  The DFCM may by 
Construction Change Directive, without invalidating the Contract, order changes in the Work 
within the general scope of the Contract consisting of additions, deletions or other revisions; even 
if it may impact the Contract Sum and Contract Time. 
 
• • • 
 
 MODIFICATION.  A "Modification" is (1) a Change Order (2) Construction Change 
Directive or (3) ASI.  The Contract may be amended or modified only by (1) a written amendment 
executed by both the DFCM and Contractor, or (2) by a Modification. 
 
• • • 
 

PROPOSAL  REQUEST  OR  “PR.”  A “Proposal Request” or “PR” is a proposal 
request filed with the Contractor for the purposes of seeking a proposal in order to resolve an issue 
as part of the Change Order or Contract Modification process. 
 
 PROPOSED CHANGE ORDER.  A “Proposed Change Order” (“PCO”), is an informal 
request by the Contractor filed with the DFCM Representative, in an effort to commence the 
Contract Modification Process.  It shall not be considered a “PRE” or a “Claim.”  The PCO may 
be related to any potential, or actual delay, disruption, unforeseen condition or materials or any 
other matter in which the Contractor intends to seek additional monies or time. 
 
• • • 
 

REQUEST  FOR  INFORMATION  or  RFI.  A “Request for Information” or “RFI” is 
a request filed by the Contractor with the A/E regarding any request for information, direction or 
clarification related to the Contract Documents, plans or specifications. 
 
• • • 
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ARTICLE  4.  CONTRACTOR 
 
• • • 
 
4.7 TIME  AND  CONTRACTOR'S  CONSTRUCTION  SCHEDULES. 
 

4.7.12 SCHEDULE  CHANGES  AND  MODIFICATIONS. 
 
  (1) CONTRACT  TIME  CHANGE  REQUIRES  MODIFICATION.  The 
Contract Time may only be shortened or extended by a written modification fully executed by the 
DFCM.  
 

(2) CONTRACTOR  REORDERING,  RESEQUENCING  AND  
CHANGING  ACTIVITY  DURATIONS.  Should the Contractor, after approval of the 
complete detailed construction schedule, desire to change his plan of construction, he shall submit 
his requested revisions to the DFCM and the A/E along with a written statement of the revisions 
including a description of the sequence and duration changes for rescheduling the work, methods 
of maintaining adherence to intermediate milestones and the contract completion date and the 
reasons for the revisions.  If the requested changes are acceptable to the DFCM, which acceptance 
shall not be unreasonably withheld, they will be incorporated into the Schedule in the next 
reporting period. 
 
If after submitting a request for change in the Contract Schedule, the DFCM does not agree with 
the request, the DFCM will schedule a meeting with the Contractor to discuss the differences. 
 

(3) CHANGES  IN  CONTRACT  TIME.  The critical path schedule as the 
term is used in the provisions herein shall be based on the current version of the Contractor's 
schedule for the Project and accepted by the DFCM just prior to the commencement of the 
modification, asserted delay, suspension or interruption.  If the Contractor believes it is entitled to 
an extension of Contract Time under the Contract Documents, the Contractor shall submit a PCO 
in accordance with Article 7.2 to the A/E and the DFCM Representative accompanied by an 
analysis ("Requested Time Adjustment Schedule") in accordance with the Contract Documents for 
time extensions.  The "Requested Time Adjustment Schedule" shall include "fragnets" that 
represent the added or changed work to the Schedule.  The impact on unchanged activities caused 
by the changes and/or delays being analyzed shall be included in these fragnets. 
 
A "fragnet" as used in these General Conditions and when used in the context of project 
scheduling is a subset of project activities that are inter-related by predecessor and successor 
relationships that are tied into the main schedule with identified start and completion points.  Each 
fragnet may or may not be on the critical path.  An entire schedule consists of a series of inter-
related fragnets. 
 
• • • 
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4.7.13 EXCUSABLE  DELAY.   
 

(1) IN  GENERAL.  If the Contractor is delayed at any time in the progress of 
the Work on the critical path schedule by an act or neglect of the DFCM or other causes beyond 
the Contractor's control or by other causes which the DFCM determines may justify delay, then 
the Contract Time shall be extended by Change Order.  The Contractor shall immediately take all 
steps reasonably possible to lessen the adverse impact of such delay.  Notwithstanding the above, 
to the extent any of the causes for delay were caused by the Contractor, reasonably foreseeable by 
the Contractor or avoidable by the Contractor, then to such extent the delay shall not be cause for 
extension of the Contract Time.  For purposes of this paragraph, Contractors shall include all 
subcontractors and others under the responsibility of the Contractor. 
 
The determination of the total number of days extension will be based upon the current 
construction schedule in effect at the inception of the change and/or delay and upon all data 
relevant to the extension as it exists in the project record.  Once approved, such data shall be 
incorporated in the next monthly update of the schedule.  
 
Contractor acknowledges and agrees that delays in work items which, according to the schedule 
analysis, do not affect any milestone dates or the Contract completion dates shown on the CPM at 
the time of the delay, will not be the basis for a contract extension. 
 
  (2)  WEATHER-RELATED  EXCUSABLE  DELAYS.  Completion time 
will not be extended for normal bad weather or any weather that is reasonably foreseeable at the 
time of entering into the contract.  The time for completion as stated in the contract documents 
includes due allowance for calendar days on which Work cannot be performed out of doors.  The 
Contractor acknowledges that it may lose days due to weather conditions.  Contract time may be 
extended at no cost to the DFCM if all of the following are met which must be established by the 
Contractor: 
 
   (a) That the weather prevented Work from occurring that is on the 
critical path for the project based upon a critical path schedule previously submitted to the DFCM 
and to the extent accepted by the DFCM; 
 
   (b) There are no concurrent delays attributed to the Contractor; 
 
   (c) The Contractor took all reasonable steps to alleviate the impact of 
the weather and took reasonable attempts to prevent the delay and despite such reasonable actions 
of Contractor, the weather impacted the critical path as described above; and 
 
   (d) One of the following occurred: 
 
    1. The weather was catastrophic, such as a tornado, hurricane, 
severe wind storm, severe hail storm; or  
 
    2. Based on the full history of information published from the 
closest station as indicated from the Western Regional Climate Center (Desert Research Institute 
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2215 Raggio Parkway Reno, Nevada 89512, and as may be described on the website at 
http://www.wrcc.dri.edu/summary/), one or more of the following occurred: 
 
     a. For any day between November 1 and March 31, the 
minimum temperature fell below the average minimum temperature plus the extreme low 
temperature recorded for the month divided by 2. 
 
     b. For any day between November 1 and March 31, the 
maximum temperature fell below the monthly average for the minimum temperature. 
 
     c. The daily precipitation exceeded 75% of the 
historical one day maximum for the month. 
 
     d. The snowfall for the month exceeded 175% of the 
historical average snow fall for the month. 
 

4.7.14 COMPENSABLE  DELAY,  SUSPENSION  OR  INTERRUPTION. 
 
  (1) BASIC CONDITIONS.  In addition to the other requirements of the 
Contract Documents, a compensable delay, suspension or interruption of the work occurs only 
when the following are met: 
 
   (a) Is wholly unanticipated by the parties at the time of execution of the 
Contractor's Agreement or is caused by the breach of a fundamental obligation of the Contract 
Documents attributable to the DFCM; and 
 
   (b) The Contractor delivers a written notice to A/E and DFCM within 
seven (7) days that the Contractor knows or should have known of the condition giving rise to the 
purported compensable delay, disruption, suspension or interruption, and said continuation affects 
the Contract Time as indicated by the last submitted and reasonable critical path schedule. 
 

(2) COMPENSABLE  DELAY  FORMULA.  To the extent of the 
compensable delay, the Contractor's total entitlement for all compensable delay damages is the 
computed result of the following formula:  Contract Sum divided by Contract Time (in calendar 
days); the result of which is then multiplied by 0.05; and the result of which is multiplied by the 
number of calendar days of compensable days allowed under these General Conditions that are 
beyond the Contract Time.  Notwithstanding any other provision of these General Conditions or 
the Contract Documents, to the extent the Contractor is entitled to receive the 10% or 15% markup 
under Article 7.4, this provision shall be inapplicable and the markup shall be deemed to include 
all the compensable delay damages provided by this paragraph. 
 

 (3) PERIOD  OF  COMPENSABLE  DELAY,  SUSPENSION  OR 
INTERRUPTION.  The length and extent of compensable delay, shall be determined, with the 
use of the Project's critical path schedule, by ascertaining the number of additional days to the 
Contract Time that are needed in order to perform the Work in accordance with the Contract 
Documents as a result of the continuation of the aforesaid delay, disruption, suspension or 
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interruption after receipt of the written notice received by the A/E and DFCM under Section 
4.7.14(1)(b) above. 
 
  (4) CONCURRENT  DELAY.  Notwithstanding any other provision of these 
General Conditions, to the extent a non-compensable delay occurs at the same time as a 
compensable delay, the DFCM shall not be responsible for any compensation for the period of the 
non-compensable delay. 
 

4.7.15 TIME  EXTENSION  REQUESTS.  Any time extension shall be requested 
within 21 days after the Contractor knew or should have known about the delay and shall be 
supported by the critical path schedule analysis. 
 

4.7.16 LIQUIDATED  DAMAGES. 
 
  (1) IN  GENERAL.  Should the Contractor fail to complete the Work within 
the Contract Time, there shall be deducted from any amount due or that may become due the 
Contractor, the sum as stated in the Contractor's Agreement.  Such sum is fixed and agreed upon 
by the DFCM and Contractor as liquidated damages due the DFCM by reason of the 
inconvenience and added costs of administration, engineering, supervision and other costs 
resulting from the Contractor's default, and not as a penalty.  Actual damages related to delay can 
not be ascertained at the time of execution of the Contract.  To the extent that the liquidated 
damages exceed any amounts that would otherwise be due the Contractor, the Contractor shall be 
liable for such excess to the DFCM.  DFCM may seek enforcement of such obligation by legal 
action, and if such is necessary, shall recover the related costs and attorney fees.  Notwithstanding 
any other provision of these General Conditions, the availability of liquidated damages to the 
DFCM shall not limit the DFCM's right to seek damages or other remedies available under law or 
equity to the extent such damages or remedies are not based upon delay. 
 
  (2) NO  WAIVER  OF  DFCM'S  RIGHTS.  Permitting the Contractor to 
continue any part of the Work after the time fixed for completion or beyond any authorized 
extension thereof, shall in no way operate as a waiver or estoppel on the part of the DFCM of any 
of its rights under the Contract Documents, including the right to liquidated damages or any other 
remedies or compensation. 
 
• • • 
 
6.2 HAZARDOUS  MATERIALS.  In the event the Contractor encounters on the site 
material reasonably believed to be asbestos or polychlorinated biphenyl (PCB) or any other 
hazardous waste or substance which may endanger the health of those persons performing the 
Work or being on the site, the Contractor shall immediately stop Work in the area affected and 
immediately report the condition to the DFCM Representative and A/E by phone with a follow-up 
document in writing.  The Work in the affected area shall be resumed when written direction is 
provided by the DFCM Representative.  Except to the extent provided otherwise in the Contract 
Documents or if the presence of hazardous materials is due to the fault of the Contractor, the 
Contractor shall not be required to perform without the Contractor’s consent, any Work relating to 
asbestos, polychlorinated biphenyl (PCB) or any other hazardous waste or substance. 
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6.3 HISTORICAL  AND  ARCHEOLOGICAL  CONSIDERATIONS.  In the event the 
Contractor knows or should have known of any cultural, historical or archeological material that is 
either recognized as an item to be protected under Federal, State, or local law or regulation, or is 
an item of obvious value to the State of Utah, the Contractor shall cease any work that would 
interfere with such discovery and immediately report the condition to the DFCM Representative 
and A/E by phone with a follow-up document in writing.  Work shall resume based upon the 
direction of the DFCM Representative.  Contractor cooperation with any DFCM recognized 
archaeologist or other cultural/historical expert is required. 
 
6.4   CONTRACTOR  LIABILITY.  If the Contractor fails in any of its obligations in Articles 
6.1 through 6.3 above, the Contractor shall be liable to any damages to DFCM, the State of Utah 
or any third party resulting from such noncompliance.  The Contractor shall also be liable for any 
mitigation or restoration effort resulting from such noncompliance.  To the extent all the following 
is met, the Contractor may treat the discovery of such material similarly to an unforeseen 
condition: 

 
6.4.1 The discovery of such material is reasonably unforeseeable given the site 

conditions that the Contractor should have been aware; 
 

6.4.2 The presence of such material was not identified in any part of the Contract 
Documents; 

 
6.4.3 The Contractor has undertaken  all proper action to mitigate any impact of such 

discovery on the critical path or monies related to the Project;  
 

6.4.4 The discovery affects the critical path or contract price from that which was 
contemplated by the Contract Documents; and 

 
6.4.5 The requirements of 7.1.5 and the Contract documents are met. 

 
ARTICLE   7.    MODIFICATIONS,  REQUEST  FOR  INFORMATION,  PROPOSED  
CHANGE  ORDER,  PRELIMINARY  RESOLUTION  EFFORTS  AND  CLAIMS  
PROCESS. 
 
7.1 MODIFICATIONS:  IN  GENERAL. 
 

7.1.1 TYPES  OF  MODIFICATIONS  AND LIMITATIONS.  Changes in the Work 
may be accomplished after execution of the Contract, and without invalidating the Contract, by 
Change Order, Construction Change Directive or ASI, subject to the limitations stated in this 
Article 7 and elsewhere in the Contract Documents.  The Contractor must have a written 
Modification executed by DFCM under this Article 7 prior to proceeding with any Work sought to 
be an extra. 

 
7.1.2 BY  WHOM  ISSUED.  A Change Order or Construction Change Directive shall 

be issued by the DFCM Representative.  An ASI is issued by the A/E or by the DFCM 
Representative. 
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  The A/E shall prepare Change Orders and Construction Change Directives with 
specific documentation and data for the DFCM’s approval and execution in accordance with the 
Contract Documents, and may issue ASIs not involving an adjustment in the contract sum or an 
extension of the Contract Time which are not inconsistent with the intent of the Contract 
Documents. 
 

7.1.3 CONTRACTOR  TO  PROCEED  UNLESS  OTHERWISE  STATED.  
Changes in the Work shall be performed under applicable provisions of the Contract Documents, 
and the Contractor shall proceed promptly, unless otherwise provided in the Change Order, 
Construction Change Directive or ASI. 
 

7.1.4 ADJUSTING  UNIT  PRICES.  If unit prices are stated in the Contract 
Documents or subsequently agreed upon, and if quantities originally contemplated are so changed 
in a proposed Change Order or Construction Change Directive that application of such unit prices 
to quantities of Work proposed will cause a substantial inequity to the DFCM or Contractor, the 
applicable unit prices may be equitably adjusted. 
 

7.1.5 SPECIAL  NOTICES  REQUIRED  IN  ORDER  TO  BE  ELIGIBLE  FOR  
ANY  CONTRACT  MODIFICATION.  In order to be eligible for any Modification under this 
Article 7, the Contractor must have met the following special notice requirements: 
 

(1) CONCEALED  OR  UNKNOWN  CONDITIONS.  The Contractor must 
file a written notice with the DFCM Representative within five (5) calendar days of that the 
Contractor knew or should have known of a site condition described below or the Contractor shall 
be deemed to waive any right to file any PCO, PRE or Claim for additional monies or time related 
to such condition: 
 

(a) If the Contractor encounters unknown and reasonably unforeseeable 
subsurface or otherwise concealed physical conditions, including hazardous or historical/cultural 
materials under Article 6, which differ materially from those indicated by the Contract Documents 
or a site inspection; or  

 
(b) If the Contractor encounters unknown physical conditions of an 

unusual nature which differ materially from those ordinarily found to exist and generally 
recognized as inherent in construction activities of the character provided for in the Contract 
Documents. 

 
(2) INCREASE  IN  CONTRACT  TIME.  If the Contractor encounters a 

situation in which the Contractor knows or should have known that such situation would cause a 
delay, disruption, interruption, suspension or the like to the Project, the Contractor must file a 
notice with the DFCM Representative within three working days of when the Contractor knew or 
should have known of such circumstance or the Contractor shall be deemed to waive any right to 
file any PCO, PRE or Claim for additional monies or time related to such circumstance.  To the 
extent the DFCM and/or the State of Utah is damaged by the failure of the Contractor to provide 
such notice after the Contractor knows or should have known of such circumstance, the Contractor 
shall be liable for liquidated damages attributable thereto, as well as any damages to the State of 
Utah and/or DFCM that are allowable in addition to liquidated damages. 
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7.2 CONTRACTOR  INITIATED  REQUESTS. 
 

7.2.1 THE  REQUEST  FOR  INFORMATION,  RFI,  PROCESS  AND  TIME  TO  
FILE.  The Contractor may file an RFI with the A/E regarding any concern which will assist the 
Contractor in the proper completion of the Work including, but not limited to issues related to the 
Contract Documents, plans and specifications.  The RFI shall be filed with the A/E in a timely 
manner so as not to prejudice the DFCM as to the quality, time or money related to the Work.  
 

7.2.2 PROPOSED  CHANGE  ORDER  (“PCO”).  Within twenty-one (21) days after 
the Contractor knows or should have known of a situation or concern where the Contractor is 
going to request additional monies or time, the Contractor must file a Proposed Change Order 
(“PCO”) with the DFCM Representative, or the Contractor shall be deemed to waive any right to 
claim additional monies or time related to such situation or concern.  The PCO shall include all 
available documentation supporting the PCO available to the Contractor at the time of filing and 
the Contractor shall thereafter diligently pursue the supplementation(s) of such documentation and 
promptly deliver such supplementation(s) to the DFCM Representative.   
 

(1) DFCM  REPRESENTATIVE  RESPONSE.  One of the following may 
occur after a PCO is filed with the DFCM Representative: 

 
(a) The DFCM Representative, after considering any input by the A/E, 

may reach an agreement with the Contractor and issue a Change Order. 
 
(b) The DFCM, after considering any input by the A/E, may issue a 

Construction Change Directive. 
 
(c) If the DFCM Representative, after considering any input by the A/E, 

disagrees with the Contractor’s PCO, the DFCM representative may seek additional information 
or verification from the Contractor, the A/E or other sources, may negotiate with the Contractor, 
may issue a Change Order upon such later agreement, may retract the PR, or may issue a 
Construction Change Directive. 

 
(d) If a Construction Change Directive is issued which identifies the 

DFCM Representative’s position in regard to the subject contract sum and/or time adjustment or if 
the PCO is denied by the DFCM Representative, the Contractor must file a PRE under Article 7.7 
below no later than twenty-one (21) days after the Contractor’s receipt of the Construction Change 
Directive or such denial of the PCO.  Failure to file a PRE in these instances shall be deemed to 
waive any right to additional time or money related to the PCO, Construction Change Directive or 
denial of the PCO.  Such waiver shall entitle the DFCM to convert the Construction Change 
Directive into a Change Order, whether or not executed by the Contractor. 
 
If the Construction Change Directive leaves open the determination of additional time or money 
related to the directed change, then the time period for commencement of filing the PRE shall not 
accrue until such time as the DFCM has conveyed to the Contractor a position as to the time and 
money owing as a result of the directed change. 
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The A/E must continually work with the DFCM in providing data, documentation and efforts to 
resolve the issues related to the PR. 
 
7.2 PROPOSAL  REQUEST  INITIATED  BY  DFCM.  DFCM may file a Proposal 
Request with the Contractor seeking information, data and/or pricing relating to a change in the 
contract time and or monies owing for particular scope changes or other modifications to the 
Contract Documents.  The PR shall provide a time limit for the Contractor to file a response with 
the A/E and the DFCM Representative.  If a proposal is not timely provided by the Contractor, 
DFCM may calculate the Change Order under Article 7.4.2 below.  Upon such timely receipt of 
the proposal, one of the following shall occur: 
 

7.3.1 IF  AGREEMENT,  CHANGE  ORDER  ISSUED.   The DFCM Representative, 
after considering any input by the A/E, may reach an agreement with the Contractor and issue a 
Change Order. 

 
7.3.2 IF  DISAGREEMENT.  If the DFCM Representative disagrees with the 

Contractor’s proposal, after considering any input from the A/E, the DFCM representative may 
seek additional information or verification from the Contractor or other sources, may negotiate 
with the Contractor, may issue a Change Order upon such later agreement, may retract the PR, or 
may issue a Construction Change Directive.  If a Construction Change Directive is issued which 
identifies the DFCM representative’s position in regard to the subject contract sum and/or time 
adjustment, the Contractor must file a PRE within twenty-one (21) days of the Contractor’s receipt 
of the Construction Change Directive, or the Contractor shall be deemed to waive any such request 
for additional time or money as a result of the issuance of the Construction Change Directive.  
Such waiver shall entitle the DFCM to convert the Construction Change Directive into a Change 
Order, whether or not executed by the Contractor.  If the Construction Change Directive leaves 
open the determination of additional time or money related to the directed change, then the time 
period for commencement of filing the PRE shall not accrue until such time as the DFCM has 
conveyed to the Contractor a position as to the time and money owing as a result of the directed 
change. 
 
7.4 EVALUATION  OF  PROPOSAL  FOR  ISSUING  CHANGE  ORDERS. 
 

7.4.1 ADJUSTING  SUM  BASED  UPON  AGREEMENT.  If the Change Order 
provides for an adjustment to the Contract Sum, the adjustment shall be based on the mutual 
agreement of the Contractor and DFCM, including any terms mandated by unit price agreements 
or other terms of the Contract Documents.  
 

7.4.2 DFCM RESOLUTION OF SUM AND STANDARDS  IN  THE  ABSENCE 
OF  AN  AGREEMENT  UNDER  PARAGRAPH  7.4.1.  In the absence of an agreement under 
Paragraph 7.4.1 above, the adjustment shall be based on an itemized accounting of costs and 
savings supported by appropriate data.  Unless otherwise provided in the Contract Documents, 
costs for the purposes of this Paragraph shall be limited to the following: 
 
  (1) All direct and indirect costs of labor; including workers compensation 
insurance, social security and other federal and state payroll based taxes, and payroll based fringe 
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benefits paid by Contractor so long as they are reasonable and no higher than that charged to other 
clients; 
 
  (2) Costs of materials, on-site temporary facilities, supplies and equipment 
(except hand tools) required for or incorporated into the work;  
 
  (3) Rental costs of machinery, equipment, tools (except hand tools), and on-site 
temporary facilities, whether rented from the Contractor or others; 
 
  (4) Costs of permits and other fees, sales, use or similar taxes related to the 
Work;  
 
  (5) Additional costs of field supervision and field office personnel directly 
attributable to the change; and 
 
  (6) Overhead and profit by the following liquidated formula which is not a 
penalty but a reasonable calculation agreed upon at the time of execution of the Contractor's 
Agreement, and provided by formula herein due to the fact that the actual amount due for said 
overhead and profit cannot easily be ascertained at the time of such execution.  The markups in 
7.4.2(6)(a) and (b) below are to cover the Contractor's additional payment and performance bond 
premiums, insurance premiums not specified under Paragraph 7.4.2(1), home office and on-site 
overhead and profit.  Overhead and profit includes, but is not limited to the Contractor’s Project 
Manager and Cost Estimator.  Each request for pricing shall stand on its own and not be combined 
with other requests for pricing in determining the allowed markup described below.  A particular 
request for pricing shall include all items reasonably related together and determinable at the time 
of the request.  If several unrelated requests for pricing are grouped together in a single Change 
Order, each request for pricing will be considered separately for purposes of calculating the 
markup under the following formula: 
 
   (a) A markup of 15% shall be applied to the cost of each individual 
change up to $20,000 in cost, but in no case shall the markup be less than $150;  
 
   (b) A markup of 10% shall be applied to the portion of the cost of each 
individual charge in excess of $20,000;  
 
   (c) Subcontractors at any tier shall be entitled to markup their costs 
related to a Change Order with the same percentages as specified in Paragraphs 7.4.2(6)(a) and (b) 
above, except that the minimum markup shall be $50 for any individual change. 
 
 7.4.3 CREDITS. The amount of credit to be allowed by the Contractor to the DFCM 
for a deletion or change which results in a net decrease in the Contract Sum shall be actual net cost 
as confirmed to DFCM based upon corroboration by an appropriate source. 
 
7.5 CONSTRUCTION  CHANGE  DIRECTIVES. 
 

7.5.1 WHEN  USED  AND  CONTRACTOR’S  RIGHT  TO  CHALLENGE.  A 
Construction Change Directive may be issued by the DFCM Representative in the case of a need 
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for the Work to commence.  If the Construction Change Directive leaves open the determination 
of additional time or money related to the directed change, then the Construction Change Directive 
shall indicate the timeframe(s) in which further information is to be provided to resolve the matter.  
At any time that the DFCM and the Contractor agree upon the time and money related to a 
Construction Change Directive, a Change Order shall be executed by the parties.  Additionally, the 
Construction Change Directive may be converted to a Change Order under Paragraph 7.2.2 or 
Article 7.3 above. 
 

7.5.2 PROCEED  WITH  WORK  AND  NOTIFY  DFCM  ABOUT  
ADJUSTMENT  METHOD.  Upon receipt of a Construction Change Directive, the Contractor 
shall promptly proceed with the change in the Work involved. 

 
7.5.3 INTERIM  PAYMENTS  BY  DFCM.  Pending the final determination of the 

total cost of the Construction Change Directive, DFCM shall pay any undisputed amount to the 
Contractor.  
 
7.6 A/E’S  SUPPLEMENTAL  INSTRUCTION  (Commonly referred to as an “ASI”).  
The A/E may at any time that is consistent with maintaining the quality, safety, time, budget and 
function of the Work, issue to the Contractor a supplemental instruction (“ASI”) after approval 
from the DFCM Representative is obtained.  The Contractor must file with the DFCM 
Representative a PCO under Paragraph 7.2.2 above, within 21 calendar days of the Contractor’s 
receipt of the ASI, or the Contactor shall be deemed to have waived any right to additional time or 
monies as a result of such ASI.   
 
• • • 
 
9.3 UNCOVERING  OF  WORK. 
 

9.3.1 UNCOVER  UNINSPECTED  WORK.  Except as provided in Paragraph 9.3.3, 
if a portion of the Work is covered prior to an Inspector's approval to proceed, it must, be 
uncovered for the Inspector's inspection and be replaced at the Contractor's expense without 
change in the Contract Time. 
 
 9.3.2 OBSERVATION  PRIOR  TO  COVERING.  Except as provided in Paragraph 
9.3.3, if the DFCM or the A/E has requested in writing to observe conditions prior to any Work 
being covered or if such observation is specified in the Contract Documents, and the Work is 
covered without such observation, the Contractor shall be required to uncover and appropriately 
replace the Work at the Contractor's expense without change in the Contract Time.  If the 
Contractor requests an inspection and the DFCM or A/E, including any inspector of each, does not 
appear, the Contractor shall immediately notify the DFCM of such lack of appearance, but shall 
not cover the Work without such inspection. 

 
9.3.3 WHEN  AN  INSPECTOR  FAILS  TO  APPEAR  OR  A/E  OR  DFCM  DID  

NOT  MAKE  PRIOR  REQUEST.  If Work is performed by the Contractor without an 
inspection as provided in Paragraph 9.1.2 or if a portion of the Work has been covered which the 
A/E or DFCM has not specifically requested to observe prior to its being covered or such 
observation is not specified by the Contract Documents, the A/E or DFCM may request to see 
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such Work and it shall be uncovered by the Contractor.  If such Work is in accordance with the 
Contract Documents, costs of uncovering and replacement, shall, by appropriate Change Order, be 
charged to the DFCM.  If such Work is not in accordance with the Contract Documents, the 
Contractor shall pay such costs unless the condition was caused by the DFCM or a separate 
contractor in which event the DFCM shall be responsible for payment of such costs. 
 
• • • 
 
9.6 ACCEPTANCE  OF  NONCONFORMING  WORK.  If the DFCM prefers to accept 
Work which is not in accordance with the requirements of the Contract Documents, the DFCM 
may do so in writing instead of requiring its removal and correction, in which case the Contract 
Sum shall be reduced as appropriate and equitable.  Such adjustment shall be effected whether or 
not final payment has been made. 
 
• • • 
 
ARTICLE  12 .  TERMINATION  OR  SUSPENSION  OF  THE  CONTRACT. 
 
12.1 TERMINATION  BY  CONTRACTOR. 
 
 12.1.1 IN  GENERAL.  If the Work is stopped for a period of sixty (60) days through no 
act or fault of the Contractor or a Subcontractor, or their agents or employees or any other persons 
performing portions of the Work under contract with any of the above, the Contractor, may 
terminate the Contract in accordance with 12.1.2 hereinbelow for any of the following reasons: 
 
  (1) Because the DFCM has persistently failed to fulfill fundamental DFCM's 
obligations under the Contract Documents with respect to matters important to the progress of the 
Work; 
 
  (2) Issuance of an order of a court or other public authority having jurisdiction 
which necessitates such termination, except that where the Contractor has standing, the Contractor 
must cooperate in efforts to stay and/or appeal such order;  
 
  (3) An act of government, such as a declaration of national emergency, making 
material unavailable; or 
 
  (4) Unavoidable casualties or other similar causes as listed in Paragraph 
12.2.2(2) hereinbelow. 
 
 12.1.2 NOTICE.  If one of the reasons for termination in Paragraph 12.1.1 hereinabove 
exist, the Contractor may, upon ten (10) additional days' written notice to the DFCM and A/E, and 
such condition giving cause for termination still not cured, terminate the Contract and recover 
from the DFCM payment for Work executed and for proven loss with respect to materials, 
equipment, tools, and construction equipment and machinery, including reasonable overhead, 
profit and damages associated only with work completed prior to the notice of termination. 
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12.2 TERMINATION  BY  THE  DFCM  FOR  CAUSE. 
 
 12.2.1 IN  GENERAL.  The DFCM Director or Designee may terminate the Contract if 
the Contractor fails to cure any of the following within a period of ten (10) days (or longer if the 
DFCM so approves in writing) after receipt of notice from the DFCM specifying the cause for 
termination: 
 
  (1) The Contractor persistently or repeatedly refuses or fails to supply enough 
properly skilled workers or proper materials; 
 
  (2) The Contractor fails to make payment to Subcontractors for materials or 
labor in accordance with the respective agreements between the Contractor and the 
Subcontractors;  
 
  (3) The Contractor persistently disregards laws, ordinances, or rules, 
regulations, resolutions or orders of a public authority having jurisdiction; or 
 
  (4) The Contractor fails to perform the Work within the time specified in the 
Contract Documents or any authorized extension thereof or the Contractor fails to make progress 
with the Work as to endanger such compliance; 
 
  (5) The Contractor fails to perform the Work or is otherwise in breach of a 
material provision of the Contract Documents; 
 
  (6) The Contractor fails to respond promptly to the financial responsibility 
inquiry under the Contractor's Agreement; 
 
  (7) As permissible by law for a reason to terminate, the Contractor is adjudged 
bankrupt; 
 
  (8) As permissible by law for a reason to terminate, the Contractor should make 
a general assignment for the benefit to creditors; 
 
  (9) As permissible by law for a reason to terminate, the Contractor should have 
a receiver appointed on account of the Contractor's insolvency; or 
 
  (10) The Contractor fails to follow the material safety requirements and 
precautions either as expressly provided in the Contract Documents or as consistent with the 
customary practices in the industry.  
 
 12.2.2 DFCM'S  RIGHT  TO  CARRY  OUT  THE  WORK. 
 
  (1) If the Contractor defaults or neglects to carry out the Work in accordance 
with the Contract Documents and fails within a ten (10) day period (or longer if approved by the 
DFCM in writing) after receipt of written notice from the DFCM to cure such default or neglect, 
the DFCM may without prejudice to other remedies the DFCM may have, correct such 
deficiencies, including taking over the Work and prosecuting the same to completion, by contract 
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or otherwise, and may take possession of, and utilize in completing the Work, such materials, 
appliances, and facilities as may be on the site of the Work as well as the site as necessary for its 
proper completion.  In such case, the DFCM shall offset from payments then or thereafter due the 
Contractor the cost of correcting such deficiencies, including compensation for the A/E, DFCM's 
staff and legal counsel's additional services and expenses made necessary by such default, neglect 
or failure.  If payments then or thereafter due the Contractor are not sufficient to cover such 
amounts, the Contractor shall pay the difference to the DFCM.  The Contractor shall continue 
performance of the Contract to the extent not terminated. 
 
  (2) Except with respect to defaults of Subcontractors, the Contractor shall not 
be liable for any excess costs if the failure to perform the Contract arises out of causes beyond the 
control and without the fault or negligence of the Contractor or anyone for whom the Contractor 
may be liable.  Such causes may include, but are not limited to, acts of God or of the public 
enemy, acts of the State of Utah or federal government in either their sovereign or contractual 
capacity, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually 
severe weather; but in every case the failure to perform must be beyond the control and without 
the fault or negligence of the Contractor or anyone for whom the Contractor may be liable.  If the 
failure to perform is caused by the default of a Subcontractor, and if such default arises out of 
causes beyond the control of both the Contractor and the Subcontractor, and without the fault or 
negligence of either of them or anyone for whom either may be liable, the Contractor shall not be 
liable for any excess costs for failure to perform unless the supplies or services to be furnished by 
the Subcontractor were obtainable from other sources in sufficient time to permit the Contractor to 
meet the required delivery or completion schedule. 
 
 12.2.3 ITEMS  REQUIRED  TO  BE  TRANSFERRED  OR  DELIVERED.  The 
DFCM may require the Contractor to transfer title and deliver to the DFCM, in the manner and to 
the extent directed by the DFCM: 
 
  (1) Any completed portion of the Work; and 
 
  (2) Any partially completed portion of the Work and any parts, tools, dies, jigs, 
fixtures, drawings, information, and contract rights (hereinafter called "construction materials") as 
the Contractor has specifically produced or specifically acquired for the performance of such part 
of this Contract as has been terminated; and the Contractor shall, upon direction of the DFCM, 
protect and preserve property in the possession of the Contractor in which the DFCM has an 
interest. 
 
 12.2.4 PAYMENT.  When the DFCM terminates the Contract for one or more of the 
reasons stated in Paragraph 12.2.1, the DFCM may withhold payment and/or pursue all available 
remedies. 
 
 12.2.5 DFCM  PROTECTION  IF  LIENABLE.  When the subject property is lienable, 
the DFCM may withhold from amounts otherwise due the Contractor for such completed Work or 
construction materials such sum as the DFCM determines to be necessary to protect the State 
against loss because of outstanding liens or claims for former lien holders.   
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 12.2.6 CREDITS  AND  DEFICITS.  If the unpaid balance of the Contract Sum exceeds 
the full cost of finishing the Work, including compensation for the A/E's services and expenses 
made necessary thereby, such excess shall be paid to the Contractor.  If such cost exceeds the 
unpaid balance, the Contractor shall pay the difference to the DFCM this obligation for payment 
shall survive the termination of the Contract.   
 
 12.2.7 IF CONTRACTOR  FOUND  NOT  IN  DEFAULT  OR  EXCUSABLE.  If, 
after notice of termination of the Contract under the provisions of this Article, it is determined for 
any reason that the Contractor was not in default under the provisions of this Article, or that the 
default was excusable under the provisions of this Article, the rights and obligations of the parties 
shall be the same as if the notice of termination had been issued pursuant to the termination for 
convenience provisions.  
 
 12.2.8 RIGHTS  AND  REMEDIES  NOT  EXCLUSIVE.  The rights and remedies of 
the DFCM provided in this Article 12.2 shall not be exclusive and are in addition to any other 
rights and remedies provided by law or under this Contract. 
 
12.3 SUSPENSION,  DELAY  OR  INTERRUPTION  OF  WORK  BY  THE  DFCM  
FOR  CONVENIENCE. 
 
  12.3.1 BY  DFCM  IN  WRITING.  The DFCM may in writing and without cause, order 
the Contractor to suspend, delay or interrupt the Work in whole or in part for such period of time 
as the DFCM may determine to be appropriate for the convenience of the DFCM. 
 
 12.3.2 TIME  PERIOD  FOR  CLAIMS.  Any PRE by the Contractor for adjustment 
under this Article 12.3 must be asserted by the Contractor, in writing, within twenty-one (21) days 
from the date of termination of such suspension, delay or interruption; provided that the DFCM 
may, in its sole discretion, receive and act upon any such PRE asserted at any time prior to final 
payment under this Contract. 
 
 12.3.3 ADJUSTMENTS.  Any adjustment in Contract Sum and Time shall be in 
accordance with Articles 3, 4, and 7. 
 
12.4 TERMINATION  FOR  CONVENIENCE  OF  THE  DFCM. 
 
 12.4.1  IN  GENERAL.  The performance of Work under this Contract may be terminated 
by the DFCM in accordance with this Article 12.4 in whole, or from time to time, in part, 
whenever the DFCM shall determine that such termination is in the best interest of the DFCM or 
any person for whom the DFCM is acting under this Contract.  Any such termination shall be 
effected by delivery to the Contractor of a notice of termination specifying the extent to which 
performance of Work under the Contract is terminated, and the date upon which such termination 
becomes effective. 
 
 12.4.2  CONTRACTOR  OBLIGATIONS.  After receipt of a notice of termination, and 
except as otherwise directed by the DFCM in writing, the Contractor shall: 
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  (1) Stop work under the Contract on the date and to the extent specified in the 
notice of termination; 
 
  (2) Place no further orders or subcontracts for materials, services or facilities, 
except as may be necessary for completion of such portion of the Work under the Contract as is 
not terminated; 
 
  (3) Terminate all orders and subcontracts to the extent that they relate to 
performance of Work terminated by the notice of termination; 
 
  (4) Assign to the DFCM in the manner, at the times, and to the extent directed 
by the DFCM, all of the right, title and interest of the Contractor under the orders and subcontracts 
so terminated, in which case the DFCM shall have the right, in its discretion, to settle or pay any 
or all claims arising out of the termination of such orders and subcontracts; 
 
  (5) Settle all outstanding liabilities and all claims arising out of such 
termination of orders and subcontracts, with the approval or ratification of the DFCM, which 
approval or ratification shall be final for all the purposes of this Article 12.4; 
 
  (6) Transfer title and deliver to the DFCM in the manner, at the times, and to 
the extent, if any, directed by the DFCM: 
 
   (a) The fabricated or unfabricated parts, work in process, completed 
work, supplies, and other material produced as a part of, or acquired in connection with the 
performance of the Work terminated by the notice of termination; and 
 
   (b) The completed or partially completed drawings, information, and 
other property which, if the Contract had been completed, would have been required to be 
furnished to the DFCM; 
 
  (7) Use best efforts to sell, in the manner, at the times, to the extent, and at the 
price or prices directed or authorized by the DFCM, any property of the types referred to in 
Paragraph 12.4.2(6) above; provided, however, that the Contractor: 
 
   (a) Shall not be required to extend credit to any purchaser; and 
 
   (b) May acquire any such property under the conditions prescribed by 
and at a price or prices approved by the DFCM; and provided further that the proceeds of any such 
transfer of or disposition shall be applied in reduction of any payments to be made by the DFCM 
to the Contractor under this Contract or shall otherwise be credited to the price or cost of the Work 
covered by this Contract or paid in such other manner as the DFCM may direct;  
 
  (8) Complete performance of such part of the Work as shall not have been 
terminated by the notice of termination; and 
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  (9) Take such action as may be necessary, or as the DFCM may direct, for the 
protection and preservation of the property related to this Contract which is in the possession of 
the Contractor in which the State has or may acquire an interest. 
 
 12.4.3 TERMINATION  CLAIM.  After receipt of a notice of termination, the 
Contractor may submit to the DFCM a PRE, in the form and with certification prescribed by the 
DFCM.  Such PRE shall be submitted promptly but in no event not later than sixty (60) days from 
the effective date of termination. 
 
 12.4.4 AGREED  UPON  PAYMENT.  Subject to the provisions of Paragraph 12.4.3 
above, the Contractor and the DFCM may agree upon the amount to be paid to the Contractor by 
reason of the total or partial termination of Work pursuant to this Article 12.4. 
 
 12.4.5 PAYMENT  NOT  AGREED  UPON.  In the event of the failure of the 
Contractor and the DFCM to agree, as provided in Paragraph 12.4.4, upon the whole amount to be 
paid to the Contractor by reason of the termination of Work pursuant to this Article 12.4, the 
DFCM shall pay to the Contractor the amounts determined by the DFCM as follows, but without 
duplication of any amounts agreed upon in accordance with Paragraph 12.4.4: 
 
  (1) With respect to all Contract Work performed prior to effective date of the 
notice of termination, the total (without duplication of any items) of: 
 
   (a) The cost of such Work including undisputed Claim amounts; 
 
   (b) The cost of terminating, settling and paying claims arising out of the 
termination of Work under subcontracts or orders as provided in Paragraph 12.4.2(5) above, 
exclusive of the amounts paid or payable on account of supplies or materials delivered or services 
furnished by Subcontractors prior to the effective date of the notice of termination under this 
Contract, which amounts shall be included in the cost on account of which payment is made under 
Paragraph 12.4.5(1)(a) above;  
 
   (c) A sum, as overhead and profit on Paragraph 12.4.5(1)(a) above, 
determined by the DFCM to be fair and reasonable;  
 
   (d) The reasonable cost of the preservation and protection of property 
incurred pursuant to Paragraph 12.4.2(9); and any other reasonable cost incidental to termination 
of Work under this Contract, including expenses incidental to the determination of the amount due 
to the Contractor as the result of the termination of Work under this Contract. 
 
  (2) The total sum to be paid to the Contractor under Paragraph 12.4.5(1) above 
shall not exceed the total Contract Sum as reduced by the amount of payments otherwise made and 
as further reduced by the Contract price of work not terminated.  Except for normal spoilage, and 
except to the extent that the DFCM shall have otherwise expressly assumed the risk of loss in 
writing, there shall be excluded from the amounts payable to the Contractor under Paragraph 
12.4.5(1) above, the fair value of property which is destroyed, lost, stolen, or damaged so as to 
become undeliverable to the DFCM, or to a buyer pursuant to Paragraph 12.4.2(7).  
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12.4.6  DEDUCTIONS.  In arriving at the amount due the Contractor under this Article 
12.4, there shall be deducted: 
 
  (1) All unliquidated advance or other payments on account theretofore made to 
the Contractor, applicable to the terminated portion of this Contract; 
 
  (2) Any Claim which the State may have against the Contractor in connection 
with this Contract; and 
 
  (3) The agreed price for, or the proceeds of sale of, any materials, supplies, or 
other things acquired by the Contractor or sold, pursuant to the provisions of this Article 13.4, and 
not otherwise recovered by or credited to the DFCM. 
 

12.4.7 PARTIAL  TERMINATION.  If the termination is partial, the Contractor may 
file with the DFCM a PRE for the amounts specified in the Contract relating to the continued 
portion of the Contract and such equitable adjustment as may be agreed upon shall be made in 
such amounts.  Any PRE under this Paragraph 12.4.7 must be filed within twenty-one (21) days 
from the effective date of the notice of termination. 
 

12.4.8 PARTIAL  PAYMENTS.  The DFCM may, from time to time, under such terms 
and conditions as it may prescribe, make partial payments and payments on account against costs 
incurred by the Contractor in connection with the terminated portion of this Contract whenever, in 
the opinion of the DFCM the aggregate of such payments shall be within the amount to which the 
Contractor will be entitled hereunder.  If the total of such payments is in excess of the amount 
finally agreed or determined to be due under this Article 12.4, such excess shall be payable by the 
Contractor to the DFCM upon demand, together with interest at a rate equal to the average rate at 
the time being received from the investment of state funds, as determined by the State Treasurer, 
for the period until the date such excess is repaid to the DFCM; provided, however, that no interest 
shall be charged with respect to any such excess payment attributable to a reduction in the 
Contractor's claim by reason of retention or other disposition of termination inventory until ten 
(10) days after the date of such retention or disposition, or such later date as determined by the 
DFCM by reason of the circumstances. 
 

12.4.9 PRESERVE  AND  MAKE  AVAILABLE  RECORDS.  Unless otherwise 
provided for in this Contract, or by applicable law, the Contractor shall, from the effective date of 
termination until the expiration of three years after final settlement under this Contract, preserve 
and make available to the DFCM at all reasonable times at the office of the Contractor, but 
without direct charge to the DFCM, all books, records, documents and other evidence bearing on 
the costs and expenses of the Contractor under this Contract and relating to the Work terminated 
hereunder, or, to the extent approved by the DFCM Representative, photographs, micrographs, or 
other authentic reproductions thereof. 
 
12.5 DFCM’S  RIGHT  TO  STOP  THE  WORK.  If the Contractor fails to correct Work or 
fails to carry our Work, as required by the Contract Documents; or fails to comply with all 
required and customary safety precautions; the DFCM, by written order signed personally or by an 
agent specifically so empowered by the DFCM in writing, may order the Contractor to stop the 
Work, or any portion thereof, until the cause for such order has been eliminated; however, 
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the right of the DFCM to stop the Work shall not give rise to a duty on the part of the DFCM to 
exercise this right for the benefit of the Contractor or any other person or entity. 
 
 
 
DFCM AND DESIGN/BUILD TEAM AGREEMENT: 

 
• • • 
 

2.3.2 DESIGN REVISIONS.  The DFCM reserves the right to request minor design 
revisions and the DESIGN/BUILD TEAM shall promptly perform such revisions with no increase 
in cost beyond the Guaranteed Fixed Costs for all the Work of this Project. 
 
• • • 
 

2.4.2 MARKET CHANGES.   It is understood that the DESIGN/BUILD TEAM 
assumes the risk and cost of market changes with respect to the DESIGN/BUILD TEAM’s scope 
of work.  In the event any supplier under a Purchase Agreement with the State of Utah fails to 
perform according to the terms of his agreement, the DESIGN/BUILD TEAM will be entitled to 
an equitable adjustment of the contract price and time.  The DESIGN/BUILD TEAM will use its 
best efforts in managing those suppliers to maintain the project schedule.  

 
• • • 

 
2.7 ADDITIONAL SERVICES:  IN GENERAL. 
 

2.7.1   WRITTEN AUTHORIZATION REQUIRED.  The DESIGN/BUILD TEAM 
shall perform all duties and responsibilities required by this Agreement and the Contract 
Documents for the Guaranteed Fixed Price.  If the DESIGN/BUILD TEAM reasonably believes 
that a particular duty or responsibility is beyond that identified by this Agreement or the Contract 
Documents, then the DESIGN/ BUILD TEAM shall not be entitled to any amount which would 
result in an increase in the Guaranteed Fixed Price unless, prior to performing the subject duty or 
responsibility, the DESIGN/BUILD TEAM has requested in writing a Modification to this 
Agreement and the Modification has been approved, in writing, by DFCM.  The provisions of the 
General Conditions regarding Modifications, requests for additional time and additional monies 
shall apply to this Agreement. 
 

2.7.2 WHEN NOT PAID BY DFCM.  Notwithstanding anything to the contrary in this 
Agreement, DFCM shall not be responsible to pay and the DESIGN/BUILD TEAM shall not be 
entitled to receive, compensation for any Contingent Additional Services if such services were 
required due to the fault of the DESIGN/BUILD TEAM or the DESIGN/BUILD TEAM's failure 
to perform in accordance with the terms of this Agreement.  Notwithstanding this, there shall be 
no right to payment for additional services or contingent additional services if such services are 
not approved in advance by DFCM in writing. 
 
• • • 
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ARTICLE 4 
TIME 

 
4.1 DESIGN FUNCTION SCHEDULE.  Time limits provided by the RFP shall not be 
exceeded by the DESIGN/BUILD TEAM or DFCM.  Any extensions of time from the schedule 
shall be void and of no force and effect until such adjustments are agreed to in writing by the 
DFCM and DESIGN/BUILD TEAM. 
 
4.2 CONSTRUCTION FUNCTION SCHEDULE.  TIME  OF  COMPLETION  OF 
CONSTRUCTION WORK AND  DELAY  REMEDY.  The Construction Work shall be 
Substantially Complete within ____________________ (___) calendar days after the date of the 
Notice to Proceed. DESIGN/BUILD TEAM agrees to pay liquidated damages in the amount of 
$________ per day  for each day after expiration of the Contract Time until the  Design/Build 
Team achieves Substantial Completion in accordance with the Contract Documents, if the 
Design/Build Team’s delay makes the damages applicable.  The provision for liquidated damages 
is: (a) to compensate the DFCM for delay only; (b) is provided for herein because actual damages 
can not be readily ascertained at the time of execution of this Design/Build Agreement; (c) is not a 
penalty; and (d) shall not prevent the DFCM from maintaining Claims for other non-delay 
damages, such as costs to complete or remedy defective Work. 
 
No PRE, Claim or action shall be maintained by the DESIGN/BUILD TEAM or Subcontractor or 
material supplier of DESIGN/BUILD TEAM at any tier, against the DFCM for damages or other 
claims due to losses attributable to hindrances or delays from any cause whatsoever, including acts 
and omissions of the DFCM or its officers, employees or agents, except as expressly provided in 
the General Conditions, including procedural, timing and substantive provisions of the General 
Conditions. 
 
• • • 
 
 ARTICLE 6 

CHANGES IN THE WORK 
 
6.1 ADDITIONAL  WORK.  It is understood and agreed by the parties hereto that no money 
will be paid to the DESIGN/BUILD TEAM for additional labor or materials furnished unless a 
new contract in writing or a Modification hereof in accordance with the General Conditions and 
the Contract Documents for such additional labor or materials has been executed.  The DFCM 
specifically reserves the right to modify or amend this Agreement and the total sum due hereunder 
either by enlarging or restricting the scope of the Work. 
 
Modifications shall be issued in accordance with the General Conditions.  No action, conduct, 
omission, prior failure or course of dealing by the DFCM shall act to waive, modify, change, or 
alter this requirement.  Written modifications are the exclusive method for effecting any change to 
the contract sum or contract time.  The DESIGN/BUILD TEAM understands and agrees that the 
contract sum and contract time cannot be changed by implication, oral agreements, actions, 
inactions, course of conduct or contractor initiated change order.  
 
• • • 
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CONSTRUCTION MANAGER/GENERAL CONTRACTOR AGREEMENT: 
 
 
• • • 
 

1.2.3.2 Recommend necessary or desirable changes to the DFCM, review requests 
for changes, assist in negotiating Subcontractors’ bids/proposals, submit 
recommendations to the DFCM, and if they are accepted, prepare and sign 
Change Orders for the A/E’s signature and the DFCM’s signature. 

 
• • • 
 
1.3 ADDITIONAL  SERVICES 
 
The following Additional Services shall be performed by the CM/GC upon authorization in 
advance and in writing from the DFCM and shall be paid for as provided in this Agreement: 
 

1.3.1 Services related to DFCM-provided furnishings and equipment not specified in the 
Contract Documents. 

 
1.3.2 Consultation on replacement of Work damaged by fire or other cause during 

construction, and furnishing services in conjunction with the replacement of such 
Work. 

 
1.3.3 Recruiting or training maintenance personnel. 

 
1.3.4 Inspections of, and services related to, the Project after the end of the warranty 

phase. 
 
1.4 TIME AND DELAY REMEDY 
 
Time is of the essence for any and all the performance required by this Agreement.  The CM/GC 
shall perform basic and additional services as expeditiously as is consistent with reasonable skill 
and care and the orderly progress of the Project.  “Reasonable skill” shall be the skill that would 
be customarily expected from a CM/GC for the subject project, given its complexity and scope 
and is considered to be no less than above-average performance for CM/GC services.  At the time 
a bid date is set for a particular subcontract, DFCM and CM/GC will jointly establish a completion 
date (or dates) for the Work of that subcontract which shall apply to the CM/GC and all of the 
Subcontractors for that particular subcontract.  The completion date shall be established by an 
amendment to this Agreement executed by the DFCM and the CM/GC. 
 
The CM/GC agrees to pay liquidated damages in the amount of $               per day for each day 
after expiration of the Contract Time until the CM/GC achieves Substantial Completion in 
accordance with the Contract Documents, if CM/GC's delay makes the damages applicable.  The 
provision for liquidated damages is: (a) to compensate the DFCM for delay only; (b) is provided  
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for herein because actual damages can not be readily ascertained at the time of execution of this 
Agreement; (c) is not a penalty; and (d) shall not prevent the DFCM from maintaining Claims for 
other non-delay damages, such as costs to complete or remedy defective Work. 
 
No PRE, Claim or action shall be maintained by the CM/GC, Subcontractors or suppliers at any 
tier, against the DFCM for damages or other claims due to losses attributable to hindrances or 
delays from any cause whatsoever, including acts and omissions of the DFCM or its officers, 
employees or agents, except as expressly provided in the General Conditions.  The CM/GC may 
receive a written extension of time, signed by the DFCM, in which to complete the Work under 
this Agreement in accordance with the General Conditions. 
 
• • • 
 
3.5 • • • 
 The FLCC may only be increased by a Modification approved in advance and in writing by 

the DFCM as provided in the General Conditions.  Prior to establishing the GMP, if the 
FLCC is exceeded by the sum of the lowest figures from bona fide bids or negotiated 
proposals plus the CM/GC's estimate of other elements of Construction Cost for the 
Project, the DFCM shall in the DFCM’s sole discretion (1) give written approval of an 
increase in such limit as provided in the preceding subparagraph; (2) authorize rebidding or 
renegotiation of the Project or portions of the Project within a reasonable time; (3) 
cooperate in revising the scope or quality of the Work as required to reduce the 
Construction Cost; and/or (4) terminate the Project.  The CM/GC, without additional 
compensation, shall cooperate with the A/E as necessary to bring the Construction Cost 
within the fixed limit. 

 
• • • 
 
 ARTICLE  5 
 BASIS  OF  COMPENSATION 
 
(USE ONLY ON AGREEMENTS FOR PRE-CONSTRUCTION SERVICES ONLY)  This 
Agreement shall initially include only the scope of work and compensation for the pre-
construction phase for an initial contract agreement of ____________________DOLLARS 
($___________), which includes a satisfaction fee of $___________.  The compensation and 
scope of work may be authorized as provided for in this Agreement within the timeframe set forth 
in this request for proposals.  Concurrent with the authorization to proceed with the Construction 
Phase, CM/GC shall provide 100% Payment and Performance Bonds for the amount of the Fixed 
Limit of Construction Costs and meeting the requirements contained in the Contract Documents.  
CM/GC shall have no authority to proceed to the Construction Phase without written 
authorization from the DFCM. 
 
The Fixed Limit of Construction Costs (FLCC) for this Agreement is $__________________, 
including the CM/GC’s fees.  The parties hereto shall work together to adjust the scope of work to 
stay within this maximum amount.  This sum may only be increased by change order properly  
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executed by the DFCM, A/E and CM/GC.  The DFCM shall compensate the CM/GC for the scope 
of services provided, in accordance with Article 4 of this Agreement, payments to the CM/GC, 
and the other terms and conditions of this Agreement as follows: 
 
• • • 
 
5.2 Construction Phase Compensation.  The Construction Phase will be based on the final 

agreed upon scope of Work as shown on the approved drawings and specifications.  After 
the final drawings and specification are approved, DFCM shall modify this Agreement to 
reflect a Guaranteed Maximum Price based on the CM/GC’s final cost estimate.  
Agreement to a Guaranteed Maximum Price shall be evidenced by a Modification to this 
Agreement.  Notwithstanding the provisions of Article 3, once the Agreement has been 
modified to incorporate a Guaranteed Maximum Price, the CM/GC guarantees that the 
construction cost for the agreed to scope of work will not exceed the Guaranteed 
Maximum Price.  The Guaranteed Maximum Price may only be increased by a duly 
executed Modification, fully executed by the DFCM, to this Agreement resulting from a 
change in the scope of work. 

 
• • • 
 

For additional Work performed by Subcontractors, the Construction Management firm will 
be compensated  5% of the subcontract or material price in lieu of the markups otherwise 
provided for in the General Conditions.  This compensation is for coordination and 
supervision of the subcontract work.  
 

• • • 
 
 ARTICLE  6 
 OTHER CONDITIONS OF COST 
 
• • • 
 

6.3.3 Notwithstanding any other provision of this Agreement, CM/GC shall reimburse 
DFCM for the portion of any expenses paid by DFCM to CM/GC which is 
attributable to the CM/GC's breach of its duties under this Agreement, including the 
breach of any duty by any Subcontractor or supplier at any tier or anyone for whom 
the CM/GC may be liable. 

 
• • • 
 

ARTICLE 8 
TERMINATION,  SUSPENSION  OR  ABANDONMENT 

 
This Agreement may be terminated, suspended or abandoned in accordance with the General 
Conditions. 
 


